OFFI CE OF THE ARMY GENERAL COUNSEL
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PAYMENTS AND COLLECTI ONS

CONSTI TUTI ONAL FOUNDATI ON

A. U S. Constitution, Article I, Section 9, C ause 7.
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REGULATORY FOUNDATI ON
A FAR Part 32.
TYPES OF CONTRACT PAYMENTS

3901, Pronpt

3711, Feder al

§ 2307, Advance Paynents.
3727, Assignnment of Clains Act.

Paynment Act.

3302, M scel | aneous Recei pts Act.

Clainms Collection Act.

3701, Debt Coll ection Act.
C. 8§ 255, Advance Paynents.

A Advance Paynents - 10 U . S.C. 2307, 41 U.S.C. 255.

1. May be used on any type of contract, but
shoul d be authorized sparingly, and only if
ot her net hods of contract financing are not
reasonably available to the contractor

2. Statutory Limtations on Use

a. Contractor nust give adequate security.
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b.  Amount may not exceed the unpaid
contract price.

C. Must be a witten determ nation by the
agency head or designhee that advance
paynent is in the public interest, or it
facilitates the national defense.

3. St andards for Use - FAR 32.4

a W1l not exceed interimcash needs.
b. Necessary to suppl enent other funds.
C. Responsi bl e contract or

d. Gover nment benefit from performance.

e. Conmpl i ance with FAR 32.403.
(1) R&D with educational institution
(2) MO of CGovernment Pl ant
(3) Acquisition of Governnent facility
(4) dasified contract
(5) Financially weak contractor

(6) Loans not avail able or rates
unr easonabl e

4. Advance Paynents not Subject to FAR
Limtations.

a. Rent .
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b. Tui ti on.

C. | nsurance Prem uns.

d. Expenses of investigations in foreign
countries.

e. Connection charges for public utilities

for Governnent buil di ngs or
i nstall ati ons.

f. Subscriptions to publications.

g. Certain small purchases for services or
supplies in foreign countries.

h. Enf orcenent of custons or narcotics
| aws.

i Q her transactions excluded by the
agency under statutory authority.

(1) Advertising for mlitary
recrui tment in high school and
col | ege publications not to exceed
$500 under any one contract.

B. Progress Paynents - Paynment nade even though
not hi ng del i vered

1.

Customary rate - 80 percent (85 percent for
smal | busi ness concerns).

Unusual terns - Any progress paynent with
rate higher than customary rate.

Suspensi on or reduction of paynents.
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Contractor has inadequate systemto
track paynents.

Contractor was received overpaynents.
Contractor performance is
unsati sfactory.

Contractor having financi al
difficulties.

Progress Paynents are generally not used on

contracts less than $1 MI1lion

5. Excepti ons

a.

b.
C.

Parti al

Several contracts aggregating nore than
$1 M1lion.

Smal | and smal | di sadvant aged busi ness

O her extraordi nary circunstances.

Paynments - Paynent nade as goods or

services are delivered.

Progress Paynment Construction Contracts - Based on
per cent age conpl etion

1. Ret ai nage

a.

Use retainage only if contractor is not
maki ng sati sfactory progress.

Limted to 10%

May reduce percentage as contract nears
conpl eti on.
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d. Pay pronptly at conclusion of contract.

E. Loan Guar ant ees

BONDS AND SURETI ES

A. Per f ormance Bonds and Bi d Guar ant ees

1. Benefit Governnent by ensuring conpletion of
contract performance.

2. Sureties liable to Governnent if contractor
defaul ts.
a. Surety may conpl ete performance itself

or pay Governnent.

b. Sureties that conplete perfornmance
entitled to unpaid contract proceeds.

C. Contractor |iable for excess
reprocurenment costs if defaulted, or
i qui dated damages if |ate.
B. Payment Bonds
1. Benefit |aborers, subcontractors, and
suppliers if contractor fails to pay them
VI. ASSI GNMENT OF CLAI M5
A Directs paynent to soneone other than contractor.
B. Condi tions for Use

1. Contract paynents aggregate $1, 000 or nore.
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2. Assignnent nmade to bank, trust conpany, or
ot her financing institution.
3. Contract does not prohibit assignnent.
4. Assi gnnment covers all unpaid amounts, is nmade

to only one party, and is not subject to
further assignnent.

5. Copi es of assignnment are provided to
appropriate offices.

Government may be liable for erroneous paynents.
Requi rements for Valid Assignment
1. Cor por ati on

a. Execut ed by aut horized representative.

b. Attested by Secretary or Assistant
Secretary, not Treasurer.

C. | npressed with the corporate seal, or
acconpanied by a certiftied copy of the
resolution of the Board of Directors
aut hori zing the signing representative
to execute the assignnent.

2. Part ner shi p

a. Signed by at |east two partners.
3. | ndi vi dual
a. Not ari zed si gnature.
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PROVPT PAYMENT
A. GCeneral Rule -

1. The due date for paynent of invoices is the
30th day after the designated paynent office
has received a proper invoice fromthe
contractor, or the 30th day after acceptance
of supplies or services, whichever is |ater.

B. Exceptions -

1. Seven days for neat.
2. Ten days for other food products.
3. Fourteen days for construction

C. For purposes of conmputing an interest penalty
only, acceptance is deened to have occurred 7 days
after the delivery of supplies or services unless
there is a disagreenent over quantity, quality, or
conmpliance with a contract requirenent.

D. Interest is payable at the Treasury rate which is
adj usted every six nonths.

1. If a late paynment is nmade, interest is to be
pai d automatically.

2. | f contractor nust request the interest
paynent, an additional penalty nust be paid.

E. Di scounts for Pronpt Paynent may be taken
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1. If the Governnent inproperly takes a discount
it is subject to an additional penalty.
F. Proper 1nvoice nust include:
1. Nanme and address of contractor;

2 Date of the invoice;
3. Cont ract nunber;
4

Description, nunber of units, unit neasure,
unit price, and extended price;

5 Shi ppi ng and paynents terns;

6. Wher e paynent shoul d be sent;

7 Wio to notify in the event of a problem

8. O her information required by the contract.

G Requesting an opinion fromthe Conptroller General
does not stop interest from accruing.

H. Pronmpt Paynent Act interest stops acruing after
one year. Interest may start accruing under
Contract Disputes Act If contractor files a claim
VI, COLLECTI ON
A Demand Letter - Send on debts over $1.

1. I ncl ude description of debt.

2. Demand paynment within thirty days.
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3. Interest will begin to accrue if paynent not
made in thirty days.
4. | dentification of individual to contact
concer ni ng debt.
5. | ncl ude offer to negoti ate.
a. |f a contract debt, contracting officer
nmust have issued a final decision under
FAR 33. 2.
b. | nconsi stency with FAR 33.2. How fi nal

is a final decision if the demand | etter
offers to negoti ate?

C. Limt offer to negotiate to repaynent
termns.
6. Contractor may appeal.

Right to Set-Of against other contracts

1. Requi res prior approval from DFAS-IN

2. Contracts may prohibit set-off.

Contract Wthhol di ng agai nst current contract.

1. Funds may be reused if they haven't expired.

D rect Paynent

1. M scel | aneous recei pts statute
2. Funds may not be reused unl ess reappropriated
by Congr ess.
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| nt er est

Statute of Limtations is six years.

Wite-Of per FAR 32.616

1.

Debt s under $100, 000 may be witten off if:
a. Further collection not practical;

b. Cost of collection woul d exceed anpunt
of recovery.

Term nati on of Collection Action

1.
2.
3.

Inability to collect any substantial anount.
Inability to | ocate debtor

Cost of collection would exceed anpunt of
recovery.

Governnent's claimis legally without nerit.

CGovernnment's clai mcannot be substantiated by
evi dence.

Conprom se or Settl enent

1.

Agency may conprom se or settle debts up to
$100, 000.

Debt s over $100, 000 nust be referred to
Departnment of Justi ce.

Debts cannot be conpronmi sed or settled if any
i ndi cati on of fraud.
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| X, CONCLUSI ON

General rule - The due date for paynment of invoices is the
30th day after the designated office has received a proper
invoice fromthe contractor, or the 30th day after
acceptance of supplies or services, which ever is |later.

For purposes of conmputing an interest penalty only,
acceptance is deened to have occurred 7 days after the
delivery of supplies or services unless there is a

di sagreenent over quantity, quality, or conpliance with a
contract requirenent.

Exanpl e 1.

Contractor A delivers supplies on March 1. Contractor Ais
able to issue an invoice on the spot via a hand held
conputer. Acceptance is deenmed to have occurred on March 8.
Paynment is due 30 days after March 8 because deened
acceptance is later than the receipt of the invoice.

Exanpl e 2.

Contractor B delivers supplies on March 1. Contractor B
only invoices on a nonthly basis, at the end of the nonth.
The invoice is received by the designated office on April 1.
Paynment is due 30 days after April 1 because it is later
than the date of deened acceptance.
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